
From the oilfields in West Texas to the board rooms in Hous-
ton and Dallas, everyone has an opinion on when the “rebound” 
in oil prices will occur. Some speculate, and even gamble, that 
the price per barrel will return to north of $80 by December 
while others predict the recovery will take much longer. With 
the current conflicts in the Middle East and the ever-present 
glut of supply, the rebound is difficult to predict by any measure.

This environment poses many challenges for service com-
panies and suppliers. Since October 2014, the oil and gas rig 
counts have plummeted from all-time highs to surprising lows. 
Under these circumstances, suppliers and service companies 
face ever-increasing risks regarding payment. These risks are 
apparent from the flurry of recent lawsuits filed by service com-
panies and suppliers who claim they are not getting paid. Fortu-
nately, there are many steps you can take to minimize credit risk 
and maximize leverage in the event it becomes necessary to file 
a lawsuit to collect payment.

Beginning the Relationship: Dot your I’s and Cross Your T’s

Understandably, salesmen working for service companies 
and suppliers are hungry for business. While it is tempting to 
close the deal with minimal paperwork or worse, a one-sided 
agreement, it is critical to try to obtain fair terms and conditions 
from all customers, and for small and mid-size customers to 
diligently check their credit.

Medium size and large operators typically require service 
companies and suppliers to sign master service agreements pri-
or to doing any work. Master service agreements often contain 
clauses that have a profound impact on your ability to collect 
payment. For example, many agreements contain lien releases 
which preclude your ability to file a lien or they may impose 
stringent limitations on your customers’ liability. Additionally, 
such agreements, when not negotiated, leave you vulnerable to 
various sources of liability. For example, indemnities and war-

ranties warrant careful review by an attorney to ensure they are 
fair and equitable. Despite the common fear of “losing the busi-
ness”, many operators and upstream service companies are will-
ing to negotiate their standard default terms. Either way, it does 
not hurt to ask.

Of equal importance, with smaller customers, is investigating 
a customer’s credit. When seeking out new business, salesmen 
often overlook asking important questions vital to assessing the 
customer’s creditworthiness which ultimately minimize the risk 
of not being paid for products and services. Such inquiries in-
clude the following:

1. Customer/business references;

2. Bank information;

3. Names of the entities the customer has been associated 
with in the last five years; and

4. Past and current lawsuits.

This information is invaluable when deciding whether or not 
to extend credit to this new customer. Additionally, it can come 
in handy when seeking to enforce your rights by filing a min-
eral lien or a lawsuit. To avoid concerns of losing sales momen-
tum or awkward questions, these questions are best posed in a 
credit application for the customer to fill out at the beginning of 
the relationship. In addition to the referenced information, the 
credit application should include enough information to allow 
you to run an adequate credit and background check as well as 
contain basic terms and conditions.

Of particular importance, whether it’s a credit application, 
purchase order, or master service agreement, make sure the sig-
natory is an officer of the company or otherwise authorized to 
bind the company. 
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On the Job

When you receive a customer’s purchase order, there are sev-
eral steps you can take to protect your interests. First, make sure 
the order does not contain terms and conditions that vary from 
the credit application or master service agreement you negoti-
ated on the front end. Otherwise, you will have competing and 
contradictory terms and conditions – known to attorneys as the 
“battle of the forms.” Second, make sure you document what 
well (ideally by API number) your services and/or products are 
being supplied to. This is critical to lien rights and, for rental 
companies, to ensuring the safe return of tools and equipment. 
Third, for suppliers, delivery tickets signed by the customer help 
avoid disputes over the quantity, quality, and timing of a deliv-
ery.

What to Do When Things go Wrong

If a customer fails to pay, there are several options prior to 
filing suit. Payout agreements secured by an agreed judgment 
are often a viable option. Alternatively, if the customer needs 
additional products and services and you are willing to provide 
them, you may be able to negotiate a personal guaranty or an 
overriding royalty interest to provide you with additional and 
potentially more powerful claims.

More commonly, the customer is either unable or unwill-
ing to pay. In those instances, you must protect yourself. If the 
amount justifies the legal expense, contact an attorney imme-
diately. If you do so, you can take advantage of lien laws, which 
may give you preference over other types of creditors.

Filing a lien is a powerful tool, but it comes with a price tag: 
legal counsel is often necessary to follow the proper deadlines 
and procedures. The following steps must be followed to perfect 
a mineral lien:

•	 Identify the Well Information - If you did your informa-
tion gathering homework up front, you should already 
have this information. If not, your counsel will be able 

to look up its API number, which is a unique number 
assigned to oil and natural gas wells.

•	 Send a Demand Letter - This letter serves two functions: 
(1) to comply with the requisite notice requirements un-
der Texas law and (2) a demand letter is often the most 
practical and least expensive way to get paid. For those 
suppliers and service companies who do not have a di-
rect contract with the mineral owner(s), Texas law re-
quires that the letter be sent to the mineral owner(s) at 
least ten days prior to recording the lien affidavit.

•	 File the Lien Affidavit - Importantly, this must be record-
ed with the county clerk within six months after labor or 
materials were last furnished. Failing to meet this dead-
line is fatal to the validity of the lien. Additionally, the 
lien filing must contain various information including 
the mineral property owner, contractor’s name, dates of 
performance, and an itemized list of amounts claimed. 
The information you obtain at the beginning of the re-
lationship will enable you to quickly gather the informa-
tion necessary for the lien affidavit.

•	 File a Lawsuit - If the demand letter or lien affidavit does 
not persuade the customer to pay his bills, the final step 
is to file a lawsuit to foreclose the lien and assert other 
claims allowed by Texas law. The lawsuit must be filed 
within two years of filing the lien affidavit. The credit in-
formation you obtained on the front end will prove to be 
invaluable in deciding with your counsel whether or not 
this particular customer is worth the price of litigation.

Conclusion

Receiving payment is never a sure thing, especially in the 
current environment. However, following these steps from the 
beginning of the customer relationship to the end will minimize 
your credit risk and maximize your collection rights and rem-
edies under Texas law.
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